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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Case N o.

Plaintiff-Respondent.

870559-CA

vs.
Priority 2

GEORGE BUSTOS,
Defendant-Appellant.

:

BRIEF OF RESPONDENT
JURISDICTION
This appeal is from a conviction)of burglary, a third
degree felony, after a jury trial in the Second District Court.
i

This Court has jurisdiction to hear the appeal under Utah Code
Ann. S 77-35-26(2)(a) (Supp. 1988).
STATEMENT OF THE ISSUE PRESENTED FOR REVIEW
Whether the evidence introduced at trial was sufficient
to support the jury's verdict finding defendant guilty of
burglary.
STATEMENT OF THE CASE
Defendant was charged with burg]|ary, a third degree
felony, in violation of Utah Code Ann. S 16-2-202(1) (1978).
A jury convicted defendant as charged on October 29,
1987 in the Second Judicial District Cour|, in and for Weber
County, State of Utah, the Honorable John F. Wahlquist,
presiding.

Judge Wahlquist sentenced defendant on October 29,

1987, to an indeterminate term of zero to|five years to be served
at the Utah State Prison.

STATEMENT OF THE FACTS
On September 6, 1987, at approximately 3:20 a.m. an
establishment known as Mini-Mart, located on 1177 12th Street in
Ogden, Utah, was burglarized.

Brenda Udy, who lived across the

street from Mini-Mart, witnessed the burglary as she returned
home from her work at that late hour (Tr 26-35).

When Ms. Udy

exited her car to walk up to her house, she first saw two or
three men standing by the closed establishment (Tr 27-28).
Suddenly, she heard glass shatter and Mini-Mart's alarm went off
(Tr 26-27).

One or two minutes later, Ms. Udy noticed a man

wearing a grey sweat shirt standing in the parking lot of the
establishment yelling "Hurry up!

Hurry up!" toward the building

(Tr. 29). The man in the grey sweat shirt was holding something
under his shirt (Tr. 27). Within two minutes Ms. Udy saw the
individuals take off running in a westerly direction on Canyon
Road (Tr. 34-35).

She then called the police, approximately

three minutes after she first saw the individuals by Mini-Mart
(Tr. 30).
Officer Kruitbosch of the Ogden City Police arrived at
Mini-Mart at 3:27 a.m. (Tr. 6), three or four minutes after Ms.
Udy's call (Tr. 31). Once in the establishment he found that the
entire south glass door was broken out.

Twelve-ounce cans of

Budweiser brand beer rolled on a southwestern path through the
parking lot and onto the street (Tr. 7). Inside the store, the
door of the cooler containing Budweiser twelve-packs was open,
and a trail of cans extended along the isle and toward the
smashed glass door.

According to the store owner, four or five
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cold twelve-pack cases of Budweiser beer in twelve-ounce cans was
missing (Tr. 42). A piece of dark brown clpth that looked like a
pocket was found on the floor (Tr. 13/ 44). Based on the
direction of the strewn cans and the information provided by Ms.
Udy, Officer Kruitbosch advised the units in the area to travel
westbound off of Canyon Road to intercept the perpetrators'
possible escape routes (Tr. 8, 14).
Officer Stewart and Reserve Officer Martin, on patrol
i

in a nearby area, proceeded toward the scerie of the burglary,
travelling north on Monroe Boulevard (Tr. 38, 98-99).

At

approximately 3:25 a.m., three minutes after the burglary-inprogress broadcast, Officers Stewart and Martin observed a
vehicle approaching southbound on Monroe Boulevard.

The vehicle

was the only one in the area at that late hour (Tr. 58-60, 9899).
Noticing that the vehicle's license plate was not
illuminated, Officer Stewart made a "U" turn and pulled the
vehicle over (Tr. 60-61).

Defendant sat in the rear center of

the vehicle, holding a twelve-pack case of, twelve-ounce beer
cans, Budweiser brand, between his feet (Tr. 63-64).

He wore a

grey sweat shirt (Tr. 127).
Three additional beer cases were found dispersed in the
car, all containing twelve-ounce Budweiser beer cans (Tr. 64-65,
105),

No other brand or size of beer was found (Tr. 72-73).

A

later check positively matched the lot nun^bers of the cans found
in the car and those strewn in the Mini-Mart and onto the parking
lot (Tr. 71-72).
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Officer Stewart asked the occupants of the vehicle,
including defendant, to get out (Tr. 67). Under the street
lights, Officers Stewart and Martin observed the reflection of
glass particles fall off the hair and clothes of defendant and
two other occupants, which were identified as Sammy Gomez and
Hector Gonzalez (Tr. 67-69, 106-108).

Upon close examination,

Officer Stewart positively established the presence of very fine
glass particles in the hair of defendant and the other two men
(Tr. 106). In addition, Officer Stewart noticed and later seized
Hector Gonzales' dark brown pants which were missing one pocket
(Tr. 110-111).

Defendant was arrested and later convicted on the

charge of burglary (Tr. 108, R. 33).
SUMMARY OF THE ARGUMENT
Evidence introduced at trial, including witness
descriptions and circumstantial evidence was sufficient to
warrant an inference that defendant participated in the burglary
of the store.

The jury could have found defendant guilty of

burglary beyond a reasonable doubt and therefore, this Court
should affirm his conviction.
ARGUMENT
THE EVIDENCE INTRODUCED AT TRIAL WAS
SUFFICIENT TO SUPPORT THE JURY VERDICT
FINDING DEFENDANT GUILTY OF BURGLARY
Defendant contends that the evidence produced at trial
was insufficient to convict him.

Specifically, he claims that no

evidence was introduced identifying him as the burglar, or the
beer in his possession as the property stolen.

Defendant also

argues that testimony was introduced at trial placing him far
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from the burglary scene.

Thus, he concludes that "the jury's

verdict was against the clear weight of thp evidence."
(Appellant's brief at 5.)
The Utah Supreme Court has adoptfed the following
standard of review of insufficiency of evidence claims:
The standard for determining sufficiency of
the evidence is that the evidence be "so
inconclusive or so inherently improbable that
reasonable minds could not reasonably believe
defendant had committed a crime." State v.
Romero, 554 P.2d 216, 219 (Utah 1976). In
determining whether evidence is sufficient,
the Court will review the evidence and all
inferences which may reasonably be drawn from
it in the light most favorable to the jury
verdict. State v. Kerekes, 622 P.2d 1161,
1168 (Utah 1980). Unless there is a clear
showing of lack of evidence, the jury verdict
will be upheld. State v. Loganf 563 P.2d
811, 814 (Utah 1977).
State v. Gabaldon, 735 P.2d 410 (Utah Ct. App. 1987).
In reviewing a conviction, this Court must not
substitute its judgment for that of the jiiry.
709 P.2d 342, 345 (Utah 1985).

State v. Booker,

"It is th^ exclusive function of

the jury to weigh the evidence and to determine the credibility
of the witnesses . . .."

State v. Lamm, ^06 P.2d 229, 231 (Utah

1980); accord State v. Linden, 657 P.2d 1364, 1366 (Utah 1983).
Even if the Court views the evidence as l^ss than wholly
conclusive, or if contradictory evidence or conflicting
inferences exist, the verdict should be ubheld.
649 P.2d 91, 97 (Utah 1982).

State v. Howell,

Moreover, the Court's inquiry must

stop in the presence of some evidence, including reasonable
inferences, from which findings of all th$ requisite elements of
the crime can reasonably be made.

State v. Underwood, 737 P.2d

995 (Utah 1987); State v. Booker, 709 P.2c^ 342, 345 (Utah 1985)
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In the instant case, the State introduced sufficient
evidence of trial from which the jury could find beyond a
reasonable doubt that defendant burglarized the establishment in
question,

A witness to the burglary described one of the

perpetrators as a man of between 20 and 35 years of age who wore
a grey sweat shirt.

Defendant wore a grey sweat shirt when he

was found, a few minutes after the burglary.
The car in which defendant travelled, the only vehicle
in the area, was detained a few blocks from

the scene of the

crime, in a likely escape route for the perpetrators of the
burglary.

At trial, the prosecution established that it takes

three minutes to travel from Mini-Mart to the location where
defendant was detained, driving at the speed limit and without
traffic (Tr. 196-197).

The car was first seen three minutes

after the burglary broadcast.
Inside the car, there were several cases of beer of the
same brand, size, and lot numbers as those found strewn at the
burglarized store.

Defendant held one case between his feet.

In

spite of the warm weather, the fact that no cooler was found in
the car, and the store had stopped selling beer one and a half
hours before, the beer found in the car was so cold that it could
not have lacked refrigeration for more than a few minutes (Tr.
189).

The only beer stolen from the burglarized Mini-Mart three

minutes before was taken from the coolers (Tr 42-43).
In addition, while the burglars broke into the
establishement by smashing the building's glass door, defendant
and two other car occupants had glass particles in their hair and
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clothes.

Glass particles were also found in defendant's shoes,

and while the particles were too small for identification, on the
average, the presence of glass fragments in people's shoes is
quite rare (Tr. 139). And finally, one of the occupants' pants
were missing a pocket of the same color as b Docket found inside
the burglarized store.
The circumstantial evidence introduced at trial, as set
forth above, is sufficient evidence on which a reasonable person
could base an inference that defendant was one of the
perpetrators of the burglary.

Although testimony was introduced

at trial, placing defendant far from the scfene of the crime, it
is the role of the jury and not of this Coijrt to ascertain the
credibility of the witness and weight the Value of the introduced
evidence.

Therefore, this Court should afjfirm the jury verdict.
CONCLUSION
Based upon the foregoing, the St^te requests this Court

to affirm defendant's conviction and sentence.
DATED t h i s c^/\J

day of

S+Z^A

, 1988.

DAVID L. WILKINSON
Attorney General

DRA L. SjpQREU
/
Assistant Attorney^General
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